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Abstract In Lamu, Kenya, small-scale fisheries are an integral part of culture, live-
lihoods, and the local economy. Unfortunately, this vibrant region on Kenya’s north
coast is under threat from a large-scale development project that affects local com-
munities and the natural ecosystems on which they rely. The implementation of the
SSF Guidelines, and particularly the guidelines’ emphasis on protecting small-scale
fishers” human rights, could provide local communities with a measure of protec-
tion from these threats. In recent years, the community in Lamu has worked in
precisely that direction, fighting and winning a lawsuit against several government
agencies that ruled to protect fishers’ constitutional rights to life, culture, a clean
and healthy environment, and property. To document this struggle and draw lessons
from it, we conducted a literature review and legal analysis, also drawing on our
personal experience with the community in question. The court’s novel interpreta-
tion of Kenya’s 2010 Constitution makes clear the integral connection between
basic human rights and the protection of small-scale fisheries, providing a model for
other communities whose rights are threatened by large development projects. At
the same time, there is a risk of the 2018 judgment being only a victory on paper as
the case continues to wind its way through appeals. There is a wide gap between the
court’s ruling and the concrete reality on the ground in Lamu where, despite the rul-
ing, part of the port project has become operational while the remainder is under
construction, resulting in environmental damage and the displacement of fishers
from their traditional fishing grounds. Despite the continuing failure of the Kenyan
government to protect fishers in Lamu, these events nonetheless demonstrate that
the SSF Guidelines can be progressively implemented when fishers and civil society
make rights-based legal demands.
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6.1 Small-Scale Fisheries in Lamu, Kenya,
and Their Challenges

For the communities of the Lamu archipelago located along Kenya’s north coast,
small-scale fishing has been a way of life and means of survival for centuries
(Ylvisaker 1982; Crowther et al. 2016; LaViolette and Fleisher 2018). These com-
munities share a strong connection to their marine resources while having long been
marginalized by Kenya’s central government and living in various states of insecu-
rity at the hands of armed forces on both sides of the conflict taking place along the
Kenya—Somalia border (Waddilove 2020). Crabs and small fish are found in man-
grove creeks, octopus are fished on foot by women, and significant artisanal fisher-
ies exploit coral reefs inshore and tuna and similar species offshore, forming the
backbone of the local economy and providing a reliable means of food security
(Save Lamu 2018). All of this is made possible by Lamu’s highly productive and
biodiverse ecosystems, which are comprised of fringing coral reefs, sandy lagoons,
seagrass beds, and extensive mangrove forests (Osuka et al. 2016), as well as a
highly productive, but seasonally and interannually variable, area of open ocean
called the North Kenya Banks (Kamau et al. 2021). The area also sustains popula-
tions of key species such as turtles, dugong, whales, and dolphins (Osuka et al.
2016). The fisheries supported by these unique habitats directly or indirectly sup-
port 70-75% of residents’ livelihoods (Osuka et al. 2016). However, in addition to
their economic and intrinsic value, Lamu’s marine biodiversity and fisheries are also
notable for the role they play in local culture.

Lamu is home to diverse communities, including a number of Indigenous groups
who see themselves as interdependent among each other and in deep relationship
with the ecosystems in which they live (Save Lamu 2018). These communities,
which include the Bajun, Swahili, Sanye, Aweer, and Orma, strive to orient indi-
vidual actions and communal lifeways towards “the wellbeing of each creature
within the ecosystem” (Save Lamu 2018, p. 3), an ethical norm that is already more
sophisticated and inclusive than those found in most contemporary approaches to
fisheries governance (Galligan 2021). The interdependence of these groups in the
form of shared economic and cultural relationships was even named as part of the
justification for inscribing Lamu’s Old Town, the longest continuously inhabited
Swahili settlement in East Africa, as a World Heritage Site in 2001 (UNESCO
2002). Kenya’s High Court at Nairobi has additionally affirmed the specific role that
small-scale fisheries play in Lamu’s cultural heritage, ruling that these fisheries are
protected by fishers’ constitutional right to culture (Ali Baadi v. Attorney General
2018). Of course, these external pronouncements only serve to confirm the words of
Lamu community members, who point out that “our environment has provided our
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communities with resources over the centuries” and that “our cultural identity
depends on it” (Save Lamu 2018, p. 10).

Lamu stands out from other parts of Kenya’s coast because of its remote loca-
tion, high biodiversity, distinctive cultural mix, and historic marginalization
(Fig. 6.1). While some aspects of Lamu’s small-scale fisheries are similar to their
more southern counterparts, the aforementioned differences make the north coast
unique. However, Lamu is not an aberration. Rather, analyzing Kenya’s fisheries
governance in dialogue with this marginalized perspective provides the most honest
accounting of how the system really works and offers the best hope of cultivating
resistance (Medina 2013). Alarmingly, small-scale fisheries in Lamu face several
threats today, most of which come from sources outside the community (Galligan
and Kinney 2021). Local leaders and civil society organizations point to their his-
toric exclusion from political processes, forced displacements, and the lack of basic
services, as well as the imposition of governance structures (so-called chiefs) that
have undermined traditional decision-making practices (Save Lamu 2018). More
recently, law enforcement authorities began to strictly enforce a national ban on
beach seines with no advance notice and without providing the community with
alternative gears (Mohammed 2021). Community members, who had used this gear
for generations, also claim the ban was formulated without any meaningful local
consultation (Mohammed 2021). An ongoing maritime boundary dispute with
Somalia has also reduced fishing access and increased the potential for violence at
sea (Kadagi et al. 2020). The area’s most urgent threat, however, and the focus of the

Fig. 6.1 Looking south along the Lamu seafront at low tide
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case presented in this chapter, is the Kenyan government’s largest-ever infrastruc-
ture project, known as the Lamu Port-South Sudan—Ethiopia Transportation
Corridor, or LAPSSET, which is slated to include a megaport, a cross-country oil
pipeline, highways, railways, a resort city, and a coal plant (LAPSSET 2016).

LAPSSET and the other challenges confronting small-scale fishers in Lamu echo
those named in the Food and Agriculture Organization of the United Nations
(FAO)‘s Voluntary Guidelines for Securing Sustainable Small-Scale Fisheries in the
Context of Food Security and Poverty Eradication (SSF Guidelines), which identify
“non-participatory and often centralized management systems,” “unequal power
relations,” and “infrastructure developments,” among a host of other issues as press-
ing challenges for small-scale fisheries (FAO 2015, p. x). While these trends are far
from the only challenges faced by coastal communities around the world, the events
in Lamu present a familiar pattern, in which inadequate and unethical governance
models have conspired with initiatives oriented exclusively or almost exclusively
towards macroeconomic growth to violate small-scale fishers’ human rights (Cohen
etal. 2019; Galligan 2021; Okafor-Yarwood et al. 2022). This is one reason why the
SSF Guidelines are so valuable. Where small-scale fishers are squeezed on all sides
by a growing ocean economy (Cohen et al. 2019; Bennett et al. 2021), fisheries law
and policy must assert ethical norms capable of reigning in the worst excesses of
so-called Blue Growth. The SSF Guidelines do precisely that, asserting the most
widely recognized normative framework the world has today, namely, the regime of
human rights developed in the United Nations system since the end of the second
World War (FAO 2015; Nakamura 2022). It is also worth noting that, like other
voluntary guidelines produced by FAO, the SSF Guidelines were approved by con-
sensus of all FAO working member states, including Kenya (Courtney et al. 2019).

By promoting a human rights-based approach to small-scale fisheries manage-
ment (cf. Allison et al. 2011), the SSF Guidelines demand a radical shift in fisheries
governance overall. The case of Lamu, Kenya, provides an opportunity to explore
the potential role that rights-based litigation could play as one tactic among many
for bringing about this shift. The efforts of coastal communities in Lamu to oppose
the procedural and distributional abuses of LAPSSET (Athman and Ernst 2015),
and the substance of a High Court judgment ruling in the communities’ favor (Ali
Baadi v. Attorney General 2018), provide an early example of how recognizing the
role small-scale fisheries play in fulfilling human rights can provide strong protec-
tion against ecologically and socially destructive Blue Growth initiatives. By
strengthening human rights protections in small-scale fisheries, the LAPSSET judg-
ment helps to implement this key aspect of the SSF Guidelines. However, it does not
bring about wholesale transformation.

This argument is based on a combination of legal analysis, a review of academic
literature and policy documents, and our personal experience with the community
in question. After providing an overview of the small-scale fisheries operating along
Kenya’s coast and the law and policy frameworks that govern them, this chapter
turns to the case of Mohamed Ali Baadi v. Attorney General, in which the High
Court at Nairobi ruled in favor of small-scale fishers in Lamu and against a lengthy
list of Kenyan government agencies, citing the fishers’ constitutional rights to life,
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culture, a clean and healthy environment, and property (Ali Baadi v. Attorney
General 2018). The case provides a model for how coastal communities can orga-
nize to spur the implementation of the SSF Guidelines, seeking legal redress for
violations of their preexisting constitutional rights. Unfortunately, the situation in
Lamu also suggests the limitations of this approach. Where legal structures are not
designed to protect these rights in the first place, the SSF Guidelines and the human
rights they strive to protect are likely to remain ideas rather than concrete realities.

6.2 Marine Small-Scale Fisheries in Kenya!

As in Lamu, small-scale fisheries all along Kenya’s coastline are crucial for the food
security, livelihoods, and cultures of local communities. They are also subject to a
variety of social, political, and ecological challenges. According to recent estimates,
catches by Kenya’s marine small-scale fisheries have steeply increased since 2010
and are now estimated to be approximately 25,000 metric tons annually, a value that
is higher than at any point in time for which statistics are available (Fig. 6.2)
(McAlpine and Zeller 2020). At the same time, catch rates (catch per unit effort) are
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Fig. 6.2 Estimated landings of marine small-scale fisheries in Kenya. Data are obtained from the
Sea Around Us database (McAlpine & Zeller 2020), which is assembled using the catch recon-
struction procedure documented by Zeller et al. (2016)

'"'While Kenya’s freshwater fisheries are responsible for most of the country’s landings, we focus
on the marine sector in this chapter. Marine and freshwater fisheries do bear some similarities
in Kenya (notably, Beach Management Units were pioneered in Lake Victoria before being imple-
mented on the coast), but the social, economic, ecological, and governance contexts of these two
sectors are sufficiently different to merit focusing on one to the exclusion of the other. When we refer
to Kenyan small-scale fisheries in this chapter, we are specifically referring to the marine sector.
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only 23% of what they were in the mid-1980s, indicating that the high catches by
Kenya’s small-scale fisheries are likely the result of increasing pressure on fish
stocks and not increasing fish abundance (Samoilys et al. 2017). As catches become
less diverse, an increasing amount of fishing pressure is being borne by just a few
species (Samoilys et al. 2017), and overfishing has made Kenya’s coral reef ecosys-
tems vulnerable to collapse (Obura et al. 2022). This challenging ecological context
is exacerbated by a series of social concerns common to Kenyan coastal communi-
ties. For example, when compared with their counterparts in neighboring countries,
coastal communities in Kenya tend to be more reliant on marine resources, partici-
pate in fewer alternative livelihood activities, and have less adaptive capacity
(McClanahan et al. 2015). They are also more likely to experience food insecurity
than the coastal regions of neighboring countries or inland regions of Kenya (KNBS
2015; Taylor et al. 2019). In addition, micronutrients available in wild-caught fish
are not usually fed to children of non-fishing families, even though this practice
could substantially improve health outcomes for these children (Cartmill et al.
2022). In Lamu, these issues are compounded by a recent history of violent extrem-
ism associated with issues of land, electoral politics, and the religious ideology of
al-Shabaab (Nyagah et al. 2017).

These are disturbing trends, and some observers warn that Kenya’s small-scale
fisheries may be headed towards collapse, which would likely cause a food security
crisis (Taylor et al. 2019; McClanahan 2020). The fact that such a crisis is even pos-
sible is a symptom of a long history of poor fisheries governance and consistent
marginalization of coastal communities, especially on the part of the colonial and
postcolonial governments in Nairobi. Beginning in the 1920s, the British colonial
government invested in a series of white-run commercial fisheries with no real plans
for sustainability, no concern for the food security of local communities, and no
benefits for the colonized population (Glaesel 1997). After Kenya gained indepen-
dence in 1963, fisheries governance shifted from this purely “extractivist” model to
a more conservation-oriented, but still top-down and “resourcist” approach that was
based on the establishment of marine parks and reserves (Glaesel 1997; Berkes
2010; Galligan 2021). Meanwhile, the previous trends of overfishing and social
marginalization continued.

While the colonial and postcolonial experiments on Kenya’s coast did not suffi-
ciently protect ecosystems, fish stocks, or livelihoods, they did successfully erode
(but not replace or eliminate) the traditional structures that preceded them (Glaesel
1997; McClanahan et al. 1997, 2005; Save Lamu 2018). By the early 2000s, Kenya
was clearly in need of a new approach to fisheries governance. Then, in 2004—11 years
before the SSF Guidelines would promote “participatory management systems,
such as co-management” (FAO 2015, § 5.15)—the first Beach Management Units
(BMUs) were established on Lake Victoria (Cinner et al. 2012a). The BMU is a co-
management structure that gives local fishers and other stakeholders some respon-
sibility in monitoring landings, enforcing fisheries regulations, and even establishing
new protections as long as they do not conflict with national fisheries law and policy
(Cinner et al. 2012a). BMUs introduced a degree of democracy into fisheries gover-
nance that was unprecedented in Kenya. Since their introduction, they have contrib-
uted to positive social and ecological outcomes, although these are highly dependent
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on the strength of implementation in any given community (Cinner et al. 2012b).
Concurrently with the development of BMUs, a separate movement also developed
along the coast to begin implementing community-managed marine protected areas,
sometimes known as fengefu (McClanahan et al. 2016).

The increased involvement of coastal communities in the management of their
marine resources is a real sign of progress, but this progress is far from assured,
especially in light of Kenya’s enthusiastic embrace of the Blue Growth ideology. On
a global level, the expansion of blue economic development (Jouffray et al. 2020),
also known as “Blue Growth,” has provided an opportunity for powerful interests to
marginalize small-scale fishers and roll back progress on the SSF Guidelines. This
trend is often characterized by the de-democratization of ocean governance and a
reallocation of marine space and natural resources from local communities to cor-
porate or government actors (Barbesgaard 2018). The LAPSSET project in Lamu
provides a stark example of just such an attempt to short-circuit democratic gover-
nance arrangements and violate small-scale fishers’ human rights for the sake of
profit (Save Lamu 2018; Okafor-Yarwood et al. 2020). The relatively recent move
towards co-management is a promising trend, but even this limited degree of suc-
cess is now facing an acute threat. In the following section, we describe the legal
and policy frameworks that have contributed to this decidedly mixed outcome
(Nakamura et al. 2021).

6.2.1 The Normative Framework for Small-Scale Fisheries
in Kenya

If the future of Kenyan small-scale fisheries is threatened by the central govern-
ment’s focus on Blue Growth, the SSF Guidelines present an alternative vision that
centers the needs of small-scale fishers and coastal communities. To some extent,
this second vision is actually more consistent with Kenyan law than the first. For
example, some of the legal and policy frameworks governing small-scale fisheries
in Kenya include progressive requirements for community consultation and gender
representation (Nakamura et al. 2021). However, to understand this issue more
deeply, we must discuss Kenya’s 2010 Constitution, which introduced a weak form
of federalism by creating 47 county governments with functions and powers sepa-
rate from the national government (Gathii and Otieno 2018). This feature of the
2010 Constitution is important to note because devolution and regionalism have
been hotly contested issues since Kenya’s independence from the United Kingdom
in 1963. Although the Independence Constitution, which the 2010 document
replaced, would come to enshrine a centralized vision of the state, the debates over
redistribution of resources and recognition of regional and ethnic identity “have
remained at the heart of Kenyan politics ever since” (Branch 2011, p. 16). This has
particularly been the case for the people of Kenya’s former Coast Province, where
Lamu County is located, and disagreement over these issues resulted in mass vio-
lence during the first decade of independence (Branch 2011).
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In keeping with the 2010 Constitution’s devolved framework, there are overlap-
ping layers of authority between national and county governments that apply to
marine and fisheries governance. Unfortunately, the constitution does not always
provide clear guidance on what to do when these layers of authority conflict: “in
contrast to a federalist system, sovereignty is not constitutionally divided between
the national government and the counties” (Mubaku 2021, para. 18). This means
that legislation passed at the national level can, in some cases, override law and
policy formulated at the county level. The potential conflict between national and
county authority under the 2010 Constitution is a persistent issue, a point that was
litigated in the Ali Baadi case.

Despite these issues of devolution, Kenya’s 2010 Constitution represents a tre-
mendous advance in enshrining environmental protections and sustainable develop-
ment principles as pillars of its legal framework. Before the 2010 constitutional
reform, “environmental law in Kenya was fragmented and sector specific, lacking a
constitutional basis, and was rarely applied by the courts” (Soyapi 2019, p. 153).
This led to inadequate cooperation among governance sectors, policy incoherence,
and steep challenges when it came to implementing fisheries law and policy
(Samoilys et al. 2011). Today, however, the situation has vastly improved, largely
due to the 2010 constitutional reform. Unlike the Independence Constitution, the
2010 document includes a Bill of Rights that specifically enumerates the right to a
clean and healthy environment (Art. 42), economic and social rights (Art. 43), and
rights to culture and language (Art. 44). It also incorporates customary international
law into Kenyan law and specifies that ratified treaties and agreements are part of
Kenyan law, even in the absence of enabling legislation (Kabau and Njoroge 2011).
Article 20(1) provides that the Bill of Rights “applies to all law and binds all State
organs and all persons,” meaning that not only the government, but also private
individuals and juridic persons such as corporations may be held accountable for
violations of those rights (Sang 2016). This broad reach of the Bill of Rights into
private conduct may hold promise for corporate accountability, ensuring that those
engaged in mega-development projects such as LAPSSET observe the full range of
Kenya’s environmental protections.

Kenya’s primary environmental law is the Environmental Management and
Coordination Act of 1999 (EMCA), which established the National Environment
Management Authority (NEMA) and set out the requirements for environmental
impact assessments (EIAs), incorporating social and economic concerns alongside
traditional environmental questions (Juma 2002).2 NEMA’s twofold mandate is to
ensure sustainable management of Kenya’s environment “through exercising gen-
eral supervision and coordination over matters relating to the environment and to
be the principal instrument of government in the implementation of all policies
relating to the environment” (National Environment Management Authority n.d.).
As NEMA'’s remit covers all policies related to the environment, it is intimately
involved in marine policy, particularly as it is charged with Kenya’s EIA and

2 A revision of the EMCA was done in 2015 to streamline it with the new constitution.
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strategic environmental assessment (SEA) processes, the completion of which are
preconditions for coastal development projects (Walker et al. 2014). EMCA also
establishes a National Environmental Tribunal as a separate specialized court to
hear matters broadly related to the environment.

In 2016, Kenya adopted the Fisheries Management and Development Act, with
an objective “to protect, manage, use, and develop the aquatic resources in a man-
ner which is consistent with ecologically sustainable development, to uplift the liv-
ing standards of the fishing communities, and to introduce fishing to traditionally
non-fishing communities and to enhance food security” (Fisheries Management and
Development Act 2016, § 5). One of the mechanisms for accomplishing this is the
act’s establishment of the Kenya Fisheries Service, as well as a Fisheries Council
composed of cabinet ministers and researchers to advise the government on fisher-
ies policy. While the act provides that individual counties may develop their own
fisheries management plans, those must be submitted to the Director General of the
Fisheries Service for approval. Moreover, although the act defines the terms “arti-
sanal fisheries™ and “artisanal fishing vessel,” no specific provision is made for
enhanced care or protection of small-scale fishing communities above and beyond
those rights enshrined in the constitution, although the requirements for fisheries
management plans do stipulate that stakeholders must be consulted, traditional fish-
ing rights considered, and social impact assessments carried out, all of which should
function to protect the interests of small-scale fisheries (Fisheries Management and
Development Act 2016, § 39). Despite these requirements, some fishers report that
consultations have been opaque and that those managing them have withheld key
details in order to confound fishers’ participation (Ali Baadi v. Attorney General
2018; Mohammed 2021).

Several other key pieces of legislation are relevant to fisheries policy in Kenya,
particularly those affecting the environment and wildlife conservation. Among
these are the Maritime Zones Act, the Climate Change Act of 2016, the Wildlife
Conservation and Management Act of 2013, and the Kenya National Wildlife
Strategy 2030. The wildlife statutes provide the mandate for the Kenya Wildlife
Service (KWS), which manages nine Marine Protected Areas (MPA) along Kenya’s
coast. The Maritime Zones Act defines Kenya’s territorial waters and its exclusive
economic zone, excluding foreign fishing vessels from operating there without
authorization. This is particularly important in Lamu because Kenya’s northern
maritime border with Somalia is the subject of a long-standing dispute that was

3““Artisanal fisheries’ means small-scale traditional fisheries that may be carried out for subsis-
tence or commercial purposes in which the owner is directly involved in the day-to-day running of
the enterprise and relatively small amounts of capital are used” (Fisheries Management and
Development Act 2016, §2).

4 Artisanal fishing vessel’ means any local fishing vessel, canoe, or un-decked vessel with a length
overall of not more than ten meters, which is motorized or not motorized by an outboard or inboard
engine not exceeding forty horsepower, or powered by sails or paddles, but does not include decked
or undecked semi-industrial fishing vessels or vessels used for recreational fishing” (Fisheries
Management and Development Act 2016, §2).
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adjudicated by the International Court of Justice in October 2021, a decision Kenya
has indicated it will ignore, given that it favored Somalia’s interpretation of where
their border lay (Dahir 2021). Although the ruling largely splits the difference
between the two claims, it still results in a significant loss of Kenya’s northern fish-
ing grounds, which negatively affects the Lamu community and makes the con-
tested waters a much more dangerous area to fish (Kadagi et al. 2020).

Kenya’s 2016 Climate Change Act builds upon the foundation of the 2010
Constitution and the EMCA while also serving as the first climate change law
framework on the continent (Wambua 2019; Nakamura et al. 2021). It establishes a
Climate Change Council, chaired by the President of Kenya, to develop and imple-
ment a plan to achieve the act’s objectives “for the development, management,
implementation and regulation of mechanisms to enhance climate change resilience
and low carbon development for the sustainable development of Kenya” (Climate
Change Act 2016, § 3). Section 23 of the act provides for the enforcement of rights
related to climate change as a component of the right to a clean and healthy environ-
ment in Article 70 of the 2010 Constitution. This means that failure to mitigate the
effects of climate change, or planning development in a manner which is not low
carbon and climate resilient, rises to the level of an actionable violation of constitu-
tional rights in Kenya (Naeku 2020).

While Kenya does not have a specific piece of legislation addressing small-
scale fisheries, it does have a strong foundation in its existing constitutional and
statutory framework for addressing the claims of fishers and the needs of their
communities in line with the SSF Guidelines. However, building capacity to
achieve these goals remains a challenge. Kenya, like other African states, does not
employ enough adequately trained workers and scientists to track the implementa-
tion of, or effective compliance with, regulations (Olashore 2019). Conflicting
spheres of authority and a lack of coordination among branches of government
also increase the risk of bureaucratic delay. For example, while NEMA falls under
the jurisdiction of the Ministry of Environment and Forestry, the Fisheries Service
is a part of the Ministry of Agriculture. These various executive agencies have not
always worked in ways consistent with their legal mandates and have at times
undermined environmental protection and human rights. Moreover, Kenya’s
bureaucracy has historically been unable to assert its independence from political
control in Nairobi, although this problem has slowly begun to diminish since the
passage of the 2010 Constitution (Gathii 2016a). On the other hand, Kenya’s judi-
ciary is increasingly showing its independence from the executive, particularly on
issues of constitutional interpretation (Gathii 2016a; Mungai 2021). This indepen-
dence portends well for the courts to serve as an arbiter of these conflicts and
expand the reach of Kenya’s battery of environmental rights in a way that could
better support small-scale fishers.
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6.3 Courting Justice: Implementing the SSF Guidelines
Through a Rights-Based Legal Demand

Small-scale fishers often face exclusion, marginalization, and human rights abuses
in the context of today’s developing Blue Economy (Cohen et al. 2019; Okafor-
Yarwood et al. 2020; Bennett et al. 2021). In Kenya, these abuses are not primarily
the result of a lack of legal protections for small-scale fishers, but rather are due to
the government’s neglect of its existing obligations. Where this is the case, a func-
tioning judiciary can provide a measure of protection for coastal communities and
serve as a means of implementing the SSF Guidelines. In this section, we return to
the case of Lamu, Kenya, where recourse to the judiciary has been the most success-
ful route to strengthening protections for small-scale fishers. Although the commu-
nity’s success remains far from decisive, its legal battles provide insight into the
connection between small-scale fisheries and human rights law, both theoretically
and as a practical strategy for improving small-scale fisheries governance. Litigation
can play a key role in strengthening human rights protections in small-scale fisher-
ies governance, with the Ali Baadi judgment providing helpful precedent in this
regard. Such strengthened protections are one of the stipulations of the SSF
Guidelines, although their establishment cannot be substituted for a comprehensive
implementation of the guidelines as such.

6.3.1 Small-Scale Fisheries and Blue Growth in Lamu, Kenya

The proposal and construction of the Lamu Port—South Sudan—Ethiopia Transport
Corridor (LAPSSET) in Lamu, Kenya, builds on the region’s long history as a port
city and center of trade. As early as the year 1000, social life in Lamu revolved
around the sea, both as a source of fresh food and for the maritime trade networks
that then encompassed the Indian Ocean (Crowther et al. 2016; LaViolette and
Fleisher 2018). However, over recent centuries economic activity in Lamu has
declined, in part due to the British colonial government’s diversion of trade to
Mombasa Port on Kenya’s south coast and its deliberate neglect of the communities
in Lamu (Curtin 1983; Heathcott 2013). Against this historical backdrop, a develop-
ment project that features a large deep-water port might not seem like a bad idea. In
fact, the idea of a port construction project in Lamu was first proposed in a parlia-
mentary debate as early as 1970 (Republic of Kenya 1970, pp. 1149-1150), fol-
lowed by a feasibility study a few years later (Laylin 2010). However, despite this
seemingly promising history, the LAPSSET project has been planned and imple-
mented in ways demonstrative of the worst trends of Blue Growth in Africa, margin-
alizing small-scale fishers, degrading natural resources, and even at its best
promising a form of economic development that will not benefit local communities
(Childs and Hicks 2019; Okafor-Yarwood et al. 2020).
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Moreover, LAPSSET has been burdened from the outset by the historical mar-
ginalization of the largely Muslim communities along Kenya’s coast and the pow-
der keg of identity politics along the entire Horn of Africa (Branch 2011). Since
independence, Kenya’s minority communities have come to “perceive the national
economy as a zero-sum arena controlled by entrenched state elites, and national
politics as a game dominated by the country’s large ethnic communities” (Goldsmith
2012, p. 88). Kenya’s highly centralized independence constitution ensured that
decisions were made in Nairobi and not on the coast, which concretely benefited the
ruling communities (Branch 2011). Part of the problem for Lamu’s fishing commu-
nity is that Lamu itself has long been considered marginal by the Kenyan state,
which has historically been suspicious of minority Indigenous groups and Islam,
both of which are strong identity markers for communities in Lamu (Chome 2020;
Waddilove 2020). This has consistently frustrated relations between the local com-
munity and the national elite.

LAPSSET is a key part of Kenya’s Vision 2030 plan for long-term development.
Although it is billed as a means of integrating historically marginalized areas into
the national economy, the project’s core economic rationale is based on a vision of
capitalist modernity that promotes an extractive development paradigm notorious
for creating inequality and environmental destruction (Gediminas 2020; Mkutu and
Mdee 2020). Although very much a twenty-first-century project, LAPSSET follows
a colonial model of infrastructure-led development designed to make the extraction,
production, and movement of commodities more efficient without regard for host
communities (Enns and Bersaglio 2020). Along with the 32-berth port in Lamu, the
LAPSSET project includes:

crude and product oil pipelines from Lamu through Isiolo to Juba in South Sudan and Addis
Ababa in Ethiopia; new highways from Lamu through Isiolo to Addis Ababa and Juba; new
standard-gauge railway lines from Lamu through Isiolo to Juba and Addis Ababa, as well
as from Nairobi to Isiolo; three new international airports and resort cities in Lamu, Isiolo,
and Turkana; and a new dam along the Tana River. (Wanyeki 2020)

China financed the construction of the first three berths of the Lamu Port, the only
stage of the project in operation and the one most immediately relevant for small-
scale fishers (Wanyeki 2020; Aalders 2021; Praxides 2022).

As is often the case with mega-development projects, there is “a fundamental
gap between an underlying imagination of how the LAPSSET planners open up
space they consider ‘un-used,’ and the values and rights that communities attach to
particular places within that space” (Aalders et al. 2021, p. 1289). These contested
geographies of meaning have fueled intense debate about the appropriateness and
value of LAPSSET, and they have also inspired the local community to mount an
organized resistance to the project’s worst abuses. To press for their rights and pre-
serve the values they attach to the land and water, community organizations have
come together in a coalition known as Save Lamu to demand inclusion in, and ben-
efits from, LAPSSET (Athman and Ernst 2015). While the community’s demands
for justice have received a measure of recognition from the Lamu County govern-
ment, the central government—which is tasked with planning and implementing the
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project—has consistently negotiated in bad faith (Athman and Ernst 2015). In fact,
in a pattern of behavior that is remarkably consistent with the colonial model of
extractive development mentioned earlier, “the Government of Kenya and other
partner governments have displayed a marked reluctance to engage the stakehold-
ers whom the project will affect” (Save Lamu 2018, p. 37). Of course, this trajectory
is deeply disturbing, especially considering the SSF Guidelines’ stipulations that
coastal communities be involved in decision-making and that fisheries governance
processes protect human rights. It is also what forced the Save Lamu coalition to
resort to legal action in their fight for justice.

6.3.2 Connecting Human Rights and Small-Scale Fisheries
in Court

On April 30, 2018, the High Court of Kenya handed down its decision in the case of
Mohamed Ali Baadi v. Attorney General, 60 years after the petition was originally
filed in Nairobi on behalf of a group of Lamu County residents negatively impacted
by the LAPSSET project (Ali Baadi v. Attorney General 2018). Although most peti-
tioners were fishers, and the court’s decision addresses the impact of the LAPSSET
project on small-scale fisheries in and around Lamu, it would be a mistake to read
the case as one dealing only with the interests of a small, isolated fishing community
on Kenya’s northern border. Rather, the High Court is ambitiously carving out space
for Kenya’s judiciary to read the protections in its 2010 Constitution and Bill of
Rights through an environmental lens. This lens interprets sustainable development
as that which not only protects Indigenous rights and culture, but which demands
that local communities have a say in all aspects of proposed mega-development
projects such as LAPSSET. This indication by the Kenyan judiciary that the coun-
try’s environmental protections have teeth, and that violations of these protections
are actionable by aggrieved individuals, is what makes the Ali Baadi case ground-
breaking. It also portends well for future efforts to protect small-scale fisheries in
Kenya and elsewhere. The case is currently on appeal, but the trial court’s decision
and analysis can serve as a guide for action in the meantime.

At the heart of the Ali Baadi petitioners’ claim is the allegation that the LAPSSET
project has had, and will continue to have, far-reaching consequences on the marine
ecosystems of the Lamu region, including the destruction of mangrove forests, dis-
charge of industrial effluents into the environment, and effects on fish species and
marine life. Given the community’s economic, social, and cultural reliance on the
ecosystem, the petitioners alleged that the proponents of LAPSSET had an obliga-
tion to take this into consideration in the design and implementation of the project.
Their failure to do so, as well as their ongoing failure to inform and consult with the
local Lamu community, represents a violation of the Kenyan Constitution and statu-
tory law (Ali Baadi v. Attorney General 2018, 20).
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In addition to the violation of their traditional fishing rights, the Lamu petitioners
allege that the LAPSSET project and its proponents infringe their rights to (1) pub-
lic participation, (2) access to information, (3) a clean and healthy environment, and
(4) culture. In an extraordinarily detailed decision—well over 100 pages—the High
Court found for the petitioners on each of their claims and crafted relief to remedy
those violations. As the court noted on several occasions, the petitioners empha-
sized that they were not opposed to the LAPSSET project itself, but rather to the
manner in which it was conceptualized and implemented (Ali Baadi v. Attorney
General 2018, 21, 335). Thus, even though one of the reliefs sought was an injunc-
tion restraining the project, what the court issued instead were orders largely aimed
at the environmental impact assessment (EIA) and strategic environmental assess-
ment (SEA) processes: the EIA was deemed insufficient, both in terms of its quality
and the lack of public participation, and the SEA had never been completed. The
court thus remanded the license based on these assessments to Kenya’s National
Environment Management Authority (NEMA) for further review.

Notwithstanding the relatively modest relief granted by the court, which includes
some compensation for more than 4700 Lamu fishers,’ the Ali Baadi decision rep-
resents a watershed in Kenyan environmental law in that it provides a roadmap for
individuals and local communities, including small-scale fishers, to frame their
claims for violations of Kenyan law in the language of international human rights.
This is important because without specifically mentioning the SSF Guidelines, the
court in Ali Baadi incorporated the guidelines’ human rights-based approach into
the adjudication of the claims of Lamu’s fishing community. What makes this deci-
sion novel is the great length to which the court goes to emphasize the nexus between
petitioners’ environmental claims and the fundamental rights and freedoms guaran-
teed under the Kenyan Constitution and Bill of Rights. Moreover, it is noteworthy
that international law, both treaty language and foreign decisional law, can be
instructive in determining the scope of the same (Ali Baadi v. Attorney General
2018, 107, 221, 254, 299). Specifically, the court cited rulings of the Inter-American
Court of Human Rights and the South African and Indian supreme courts, which
adjudicated similar claims under their own constitutions (Ali Baadi v. Attorney
General 2018, 223, 279-282, 316, 319-322, 336). This point is critical because it
stands in stark opposition to other courts, including the United States supreme court
(Ferrari 2019, pp. 103—108), which largely reject foreign authority as instructive. It
further shows a broad judicial cosmopolitanism on the part of the Kenyan judiciary
on environmental matters, portending well for future claimants.

In addition to being able to draw from foreign decisions and precedent to bolster
future claims, small-scale fishers in Kenya will also be able to rely on the decision
of the Ali Baadi court regarding fishing access rights. Here, the court expressly rec-
ognized the traditional fishing rights of the Lamu community, emphasizing that
“...the government may only regulate or interfere with these traditional fishing
rights for compelling and substantial objectives...subject to full and prompt

3As of May 2023, the fishers in Lamu still have not received the awarded compensation.
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compensation” (Ali Baadi v. Attorney General 2018, Summary of Findings and
Disposition, G). The legal test for “compelling and substantial objectives” is a very
high bar, which indicates that Kenyan courts may be willing to serve as gatekeepers
protecting the rights of traditional fishing communities against proposed mega-
development projects, including the later stages of LAPSSET. It is possible that this
position will also strengthen the approaches taken by courts in other countries.

In the Ali Baadi decision, Kenya’s High Court is developing its constitutional
jurisprudence in line with a growing “judicial environmentalism” of Africa’s inter-
national courts, which have expanded their jurisdictional remit from trade matters
alone to include human rights and environmental claims (Gathii 2016b, pp. 391-393).
Whereas these international courts are enforcing environmental norms by holding
African states accountable for violations of the regional instruments they sign, the
Ali Baadi court goes a step further and gives constitutional effect to these same trea-
ties and agreements, thus handing Kenyan claimants recourse under domestic law
for their breach (Ali Baadi v. Attorney General 2018, 307; Gathii 2016b, p. 436).
Ultimately, environmental democracy is the hallmark of the decision, an under-
standing that “environmental issues must be addressed by all, or at least a majority
of those affected by their outcome” (Ali Baadi v. Attorney General 2018, 217).
Thanks to the Lamu fishers in the Ali Baadi case, that principle is now enshrined in
Kenyan constitutional jurisprudence and can be used to implement the SSF
Guidelines in Kenya and elsewhere.

6.4 Are We There Yet? Lessons Learned
and the Way Forward

The Ali Baadi case and the community members in Lamu who fought it provide a
beacon of hope for small-scale fisheries threatened by Blue Growth in Africa and
around the world. The case clearly demonstrates that the intimate relationship
between small-scale fisheries and human rights is not just an academic talking point
or a vague aspiration that only appears in soft law instruments like the SSF
Guidelines. Instead, that relationship is concrete, clear, and (thanks to the Ali Baadi
case) enshrined in constitutional jurisprudence. States, communities, and others
seeking to implement the SSF Guidelines” human rights-based approach to small-
scale fisheries governance can learn from the events in Lamu, both as a source of
guidance in the formulation of fisheries law and policy and as precedent for similar
litigation efforts. The case further demonstrates how the SSF Guidelines counteract
some elements of blue economic growth and serve to bolster the important “regula-
tive idea” of Blue Justice (Jentoft 2022).

Unfortunately, more recent events in Lamu also demonstrate the limitations of
this approach. After the 2018 judgment, the respondents filed a sweeping appeal
that lifted the injunction ordered by the High Court. Construction has since contin-
ued, with no evidence that a revised complement of impact assessments is even
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under consideration. In the meantime, the destruction of the local ecosystem has
continued, port security has displaced small-scale fishers from productive fishing
grounds, and at the time of this writing the ordered compensation has still not been
delivered to the community. Although the legal victory in the Ali Baadi case was
remarkable and encouraging, it has not yet resulted in concrete improvements for
fishers in Lamu. Meanwhile, the Kenyan government’s failure to fulfill the letter and
spirit of its own laws on environmental and fisheries governance—a failure that
made the Ali Baadi case necessary in the first place—further illustrates how factors
such as politics, a lack of transparency and accountability, and greed can undermine
even the best law and policy frameworks.

The implementation of a human rights-based approach to small-scale fisheries
governance requires deep and systemic reform, not just post hoc tinkering with
existing laws and policies affecting coastal communities. To be sure, the Ali Baadi
decision goes well beyond “tinkering,” but its judgment—and other judgments like
it—will only ever be one part of an eventual solution. What is actually needed in
Lamu and elsewhere is a paradigm shift in the governance of small-scale fisheries,
one that designs future initiatives to achieve ethical social objectives (Galligan
2021) while acknowledging the entire human rights context of coastal communities
in developing countries (Allison et al. 2011), and implementing the SSF Guidelines
intentionally rather than incidentally.

While a comprehensive description of our recommended paradigm shift is
beyond the scope of this chapter, we suggest three avenues as crucial steps for
improved governance in countries like Kenya: policy, political will, and finance.
First, law, policy, and management plans governing small-scale fishing communi-
ties should be co-produced with the concerned communities in a democratic and
holistic manner. Marine conservation and development NGOs have done this type
of work successfully in other parts of Kenya (e.g., McClanahan et al. 2016). An
even better example can be found in Haida Gwaii, Canada, where a “land-sea-
people management plan” was developed and implemented by a working group
consisting of government agencies, Indigenous leaders, and academics (Mubhl et al.
2022). Second, political leaders must transition from a self-interested mode of gov-
ernance based on political and economic priorities to a norms-based model focused
on the common good (Francis 2020). Where this transition has yet to be made,
legally actionable rights protections, which include those in constitutional and stat-
utory law but usually exclude international agreements, should be aggressively uti-
lized by civil society to hold governments accountable. Finally, even where good
policy and political will align, improved coastal governance will not be achieved
without increased finance (Ojwang et al. 2017; Bellanger et al. 2020). Ending unjust
fiscal burdens on developing countries, such as those caused by tax evasion and
avoidance as well as debt servicing obligations, will be an important first step
towards financing just and effective management (Dempsey et al. 2022). These pro-
posed directions of change are systemic and thus do not lend themselves to concrete
or simple recommendations. Instead, they will only be achieved by movement-
building and sustained advocacy over long periods of time (Laybourn-Langton
et al. 2021).
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There is no one-size-fits-all recipe to achieving the comprehensive paradigm
shift in small-scale fisheries governance demanded by the SSF Guidelines. It is
likely the case that most governments agreed to the guidelines with no plan of action
for implementing them (Jentoft 2014). Nonetheless, litigation efforts such as the Ali
Baadi case can still provide some amount of reform, and when a state’s executive is
unable or unwilling to fulfill their legal obligations to protect small-scale fisheries,
as is the case in Kenya, recourse to the judiciary can be an effective tool for prog-
ress. What both the achievements and limitations of the events in Lamu demonstrate
is that moving small-scale fishing communities’ rights from paper to reality will
require a wide-ranging strategy that includes legal action as part of a suite of tactics
that can motivate governments to act on behalf of the communities they serve.
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